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so, the answer is yes, then can Mr. Sekiguchi
tell us this afternoon, can the State enter into
that agreement hearing what he said about the
FAA?

CHAIR CARROLL: Corporation Counsel.

MS. YOUNG: Thank you, Mr. Chairman.

Yes, that's correct, that typically
conditions of zoning are set forth in a
unilateral agreement that's signed by the
applicant. We could research that issue with
respect to the State as a government —— as a
governmental entity, it 1s somewhat unique, so
we could research that and provide that in our
written response to you.

COUNCILMEMBER HOKAMA: Mr. Sekiguchi, do you have any
comments about, you know, as —-— as conditions of
approval, the Council has regularly exercised
its option to place conditions to mitigate
negative or adverse impacts. So let's say we
still believe this 1s —— has sufficient standing
for us to include it.

Do you see your Department or the
Attorney General signing off on such a
unilateral agreement on behalf of this pro-ject?

MR. SEKIGUCHI: I don't have legal counsel with me

Ralph Rosenberg Court Reporters, Inc.
Ofc: (808)524-2090 Fax: (808)524-259¢6



LU 10/19/05 .

1 or —-

2 COUNCILMEMBER HOKAMA: I am sorry, Mr. Chairman. I
3 thought it had some bearing on what is before

4 us.

5 CHAIR CARROLL: No, that's good, Mr. Hokama.

6 MR. SEKIGUCHI: They just made a call to the FAA.

7 You know, and I guess what —— maybe I should

8 have done a better job on explaining, but you

9 know, the airport system services 15 airports,
10 and the Federal funds obviously is system-wide.
11 We have all type of different Federal funding,
12 everything from discretionary funding to AIP

13 funding.

14 I don't want to bore yvou with all these
15 acronyms, but not only would it jeopardize this
16 given project, FAA has sald it would jeopardize
17 the entire program, including the PFC revenues
18 that we generate and the discretionary funding,
19 including the AIP, right? Airport Improvement
20 Funding.
21 So we are talking about 50 to 60 mililion
22 in Federal funding a year to the airport system,
2 due to our grant assurances that we are
24 obligated to abide by.

25 COUNCILMEMBER HOKAMA: Yeah, I am more concerned

Ralph Rosenberg Court Reporters, Inc.
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1 about whether your Department will be even

2 willing to consider executing a unilateral

3 agreement, which is the State Department of

4 Transportation, I would believe, stating that we
5 understand the conditions that the County of

6 Maui —-- the Council of the County of Maui has

7 proposed and adopted, and that we agree to

8 comply and fulfill to the best of our ability?

9 You know, that's basically what the
10 unilateral is going to say to the conditions.

11 MR. SEKIGUCHI: Without the amendment, you are

12 talking about?

13 COUNCILMEMBER HOKAMA: Yeah, with the amendment. If
14 we place conditions, the normal process, as 1
15 have shared Corporation Counsel is a unilateral
16 agreement, which is a one—-party agreement. 5o
17 this would be from your Department to the County
18 of Maui. And it would be a legal document

19 recorded with the Bureau of Conveyances as part
20 of the reentitlement for land use approval.

21 S0 ——

22  MR. SEKIGUCHI: 1I'l1l1 have to check —-- I will have to

(0]

office, but I

neral , ut T,

AW
W

—~ T —~ 1 oy A
check with the Attorney Genera

fEA

you know, I am sure 1f it's going to Jeopardize

NN
(@)

the Statewide funding, Federal funding, it's
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obviously going to be a major issue. That's

Just my personal take on it.

COUNCILMEMBER HOKAMA: Yeah, I would request that you

do contact your Deputy AG assigned to you to be
able to give us a accurate response, please.

I am done. Thank you, Mr. Chairman.

CHAIR CARROLL: Thank you Mr. Hokama.

Ms. Johnson.

COUNCILMEMBER JOHNSON: Yes. Having heard the

comments that you have made, I think the concern
of this County —-- and of course we have a
fiduciary responsibility to every citizen here
that pays for the invasive species, which we are
now battling, you know, with every dollar that
we can muster, our obligation is to the people
of this community.

If we can't achieve, because of the, I
guess, ability to travel, or you can't close off
access, Or 1lncrease or 1 guess refuse to
increase the number of flights that come into
our airport, 1is there any way that an assumption
or some kind of, I guess, condition could be

added in that base

il 11

oF

on failure to comply with

this, which results in a negative cash flow for

this County and for it citizens, what's our
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protection?

What would we be able to achieve by at
least mitigating in a financial sense any
adverse impacts that would be the result of
failure to comply with these staffing
requirements, resulting in the introduction of
an alien species or several invasive species
that come and then are, you know, not funded by
anyone?

I guess what I am trying to say is is
there any obligation that you see that we could
put in terms of a condition that would not
compromise your funding but would also protect
the citizens of Maui from having to fund, you
know, Jjust an open-ended parade of invasive
species?

MR. SEKIGUCHI: I understand your concerns, but I --
I would have to consult with the Attorney
General office on that also. I am not familiar
with any conditions that we have put in place in
other islands or other construction projects.

COUNCILMEMBER JOHNSON: Okay. Mr. Chair, I would ask
Corporation Counsel to research what the legal
liability is, then, or the legal obligation when

any entity fails to perform up to a standard

Ralph Rosenberg Court Reporters, Inc.
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which creates an adverse impact on our bottom
line, and see what our legal recourse is.

That's the way I would choose to approach it.

Thank you,

CHAIR CARROLL:

Mr. Chair.

Is that a request for Corporation

Counsel? Because I am sure that I don't think
they can come back with something --

COUNCILMEMBER JOHNSON: No, I am not asking for
today, but I am asking that, because Mr. Giroux
was looking at the other avenue, and it seems
that that is a dead end at this point --

CHAIR CARROLL: No, no, that's fine.

COUNCILMEMBER JOHNSON: ~-—- I —— I just wanted to make

sure that we are doing everything possible to

protect the citizens. And if it's legal, if

it's some kind of legal recourse or litigation

that we have to do because, you know, this has

not been adhered to, then -— so be it.

CHAIR CARROLL: All right. We have a motion on the

floor. 1Is there discussion?
COUNCILMEMBER TAVARES: Mr. Chair, I have —-
CHATIR CARROLL: Ms. Tavares
COUNCILMEMBER TAVARES Sorry. I have no questions

for Mr. Sekiguchi.

CHAIR CARROLL: You can —— thank you very much. You

Inc.
(808)524-259¢6
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can sit down now.

Now, Ms. Tavares.

COUNCILMEMBER TAVARES: Yes. Now, I would like to

discuss this. You know, as I said before, we
all care about this invasive species building
and seeing it move forward, it's like, you know,
we're so close, and then we got different things
happening here.

Couple of points that I want to make,
and maybe I am too tired to be totally
politically correct and be really nice about
what I say, but it almost sounds like the FAA
has a, you know, "No Plane Left Behind" policy,
or "No Plane Left Hanging in the Air"™ policy, so
that's one of our problems.

But I think that I appreciated what the
State officials, and particularly Dr —-- the
doctor from the —- Dr. Wong from the Department
of Agriculture, and the fact that there is a
unilateral agreement that has been signed by the
parties. I mean, that's not just, oh, we are
making promises in the air kind of stuff, and
also the realization that it doesn't matter -—-
"doesn't matter." It matters to some of us.

But all of the monies that are used for

Ralph Rosenberg Court Reporters, Inc.
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airports and invasive species, it's all
taxpayers' money whether we got County labels,
State labels, or Federal labels. This i1s not
some other money that came out of the air
somewhere. And I think if you probably did a
cost analysis of what the State of Hawaiil
residents contribute to the airport system,
Federally, we get more than our fair share.

It's almost like with State Highways and Federal
shares.

So, you know, where the money comes from
to pay for whatever is fine. I understand the
concern about we do spend a lot of money in
County dollars to deal with the invasive
species, particular issues with coqui frogs and
with Miconia, and if not that, it's probably
maybe, you know, going to be something else
because you can't really, as they say, control
100 percent the pathways. And you know, we
understand that. But this 1s an attempt to get
a better handle on what's happening and to
control 1t.

I will not be

not ng the amendment

14 i Chrito L s ALt nd

because I don't think the airport, because of

this "No Plane Left Behind" policy can guarantee
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that there isn't going to be an increase in the
number of flights that arrive. And we are not
Jjust talking about commercial flights. We are
talking about those individual jets that come in
here and any other, a charter that comes in. I
mean, you can't close the airport to some and
open to others. I mean, I'm not sure if that
also includes international flights, but I think
there's regulations about that.

But I also am concerned in the direction
that we are going, in putting a condition of
zoning on —- on a land use that goes beyond what
I think the jurisdiction of the County is
personally. I mean, I have ——- I have spent, you
know, almost nine years in this seat, and I
have -- can't remember, either that or I am
getting, you know, a little Alzheimer's or
something. I can't remember a condition of
zoning that had this kind of impact. It was
usually tied directly to impact: Okay, you do
this, it's going to create this, so therefore,
the condition is you've got to take care of
this.

But I don't see that relationship in

this particular part. I think that given the

Ralph Rosenberg Court Reporters, Inc.
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1 employment situation throughout the State -- and
2 we are all in this together -- that to put a

3 restriction on —— on them with the 14, you know,
4 people, and the 3 animals, I am sure in this day
5 and age, you know, maybe we should flip that and
6 say 14 dogs and 3 people. We might get better

7 recruitment.

8 But I just don't see us connecting this
9 legally. And I think, you know, I —— I know

10 Cindy just got here, Ms. Young just got here, to
11 take the place of Mr.Giroux, but I think in the
12 past, what we have heard too from Corporation

13 Counsel, if we have discussed an issue pretty

14 thoroughly in a Committee meeting then it

15 doesn't have to go back to Committee for first
16 reading. So if there is, in the meantime, some
17 other kind of condition that comes up that makes
18 sense that Mr. Giroux can get an opinion for,

19 that could still come up at first reading. So I
20 am —— for today, I am going to vote no on this
21 particular proposal. Thank you.

22 CHAIR CARROLL: Thank you. Further discussion? We

~N + 1 + -
mend the main motion con the

23 have a motion t

o)
9)
@

24 floor.

25 COUNCILMEMBER MOLINA: Call for the question,
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Chairman.

CHAIR CARROLL: All those in favor of the motion
signify by say aye.

COUNCIL MEMBERS VOICED AYE. (MA and JJ)

CHAIR CARROLL: Raise your hands please, the ayes.

All those opposed? Motion fails.
VOTE: AYES: Councilmembers Anderson and Jochnson.
NOES : Councilmembers Hokama, Kane, Mateo,

Molina, Tavares, Vice—Chair
Pontanilla, and Chair Carroll.
EXC.: None.
ABSENT : None.
ABSTAIN: None.

MOTION FAILED.

ACTION: MOTION FAILED.

CHAIR CARROLL: We are back to the main motion on the

floor. Further discussion? Hearing none --

COUNCILMEMBER ANDERSON: Mr. Chalrman.

CHAIR CARROLL: Mr. Kane, followed by Ms. Anderson.

COUNCILMEMBER ANDERSON: Thank vyou.

COUNCILMEMBER KANE: Thank -—- thank vyou, Mr. Chair.

I will be supporting the main motion
that's on the floor regarding the zoning. And I
apologize, but I will incorporate language or —-
or comments that concur with the comments of the
Member who made a proposal to amend. And T

would agree on the —— on what was talked about
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on the concern that I think everybody in the
County of Maui, 1n various degrees, but I think
overall, there is a major concern.

We just need —-—- need to be more mindful
of crafting language without -- without
hampering or —-— or creating a consequence that

is unintended. And so I would encourage that
this body, when we do move forward, if it does
move forward out of this Committee today, that
we continue not to drop what was just
considered, but to continue to look at it, but
be mindful of how we craft the language and so
it does meet an intent without Jeopardizing the
project as a whole.

I think there's merit, and I don't
believe any Member here thinks that there wasn't
any merit. For me personally, I think we —-- we
can achieve coming up with language that
provides further protection that will not
jeopardize this project. And so I just wanted
to share that as some brief comments.

And unfortunately, there are —-—- there 1s
a segment of the community that does —-- has a
very strong distrust; however, I think what has

been demonstrated in this particular situation,
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1 in how it's been moving forward, demonstrates

2 something that's not of the norm, I guess, of

3 what we are used to, and that we should embrace

4 something that is positive instead of looking to

5 throw stones at it because it's different from

6 what we are used to seeing.

7 So I am hoping that we can move forward

8 on this one, and I am in full support of this,

9 and I don't think for one moment that we would
10 be selling out this County, this island and this
11 County, by passing it the way it 1s now.

12 Because I still think we have opportunity to

13 enhance this. But we need to do it with due

14 diligence and be very deliberate about it

15 instead of doing 1t for the sake of feeling goocd
16 about it. Thank you.

17 CHAIR CARROLL: Thank you, Mr. Kane.
18 Ms. Anderson.

19 COUNCILMEMBER ANDERSON: Thank vyou, Mr. Chairman.

20 Thank you for those comments, Mr. Kane.
21 I appreciate 1it.
22 Unfortunately, as we all know, our

plates are very full, and I am sorry that T did

N
w

15

not have time to discuss this with the DOT

NN
@)

people previous to this coming forward,
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Mr. Chairman. I wasn't aware that they had such
restrictions from the FAA.

So the intention is still I think valid,
and I will be looking at ways to craft an
amendment that i1s acceptable, that will give us
some protection and assurance that we will get
the staffing that we sorely need here on Maui.

You know, Members, were it not for a
lawsuit brought by a citizen's group, we would
not have these facilities today. We would be
operating without them. It was not DOT's
intention to ever do this. It's only because of
the due diligence of our citizens, who take
alien species invasion quite seriously, because
it would affect their —-- their income, their -—- -
their source of living, as -- as well as the
beautiful biodiversity that we here in Mauil, and
the rare, rare native species that we are
blessed to have here.

So I think it's very important that we
find a way to encourage the State to step up to
the plate, and I don't want to hear any excuses.
I don't care what the excuses are. You know, we
hear excuses from the State all the time about

why they can't fund the needs of Maui County,
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and those —— those needs then fall on our
taxpayers, who —— who really would rather have
our money spent to maintain our parks. But

instead, we are trying to save our watershed.

I don't know 1f any of you are aware,
but we now have a citizens group who are taking
to the streets to try to force the State to stop
the illegal dumping of raw sewage into the
nearshore waters of South Maui.

Now, I bring that up because,

Mr. Chairman, I don't think we can count on the
State to protect Maui. They have a bigger
agenda beyond Maui County as far as protection
of our environment, and -- and they are not
putting any big money our way to take care of
these problems. We are having to pull it out of

our own pocket.

Members in the intent of this condition, and I
will be working and —-- and would appreciate any
suggestions from any of the Members so that at
first reading, we can come up with something
that's workable. And in the meantime, I am open

for further assurances from the State that they

are going to get those positions filled. We
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have waited long enough. Thank vyou,

Mr. Chairman.

CHAIR CARROLL: Thank you.

Any further discussion? Ms. Johnson.

COUNCILMEMBER JOHNSON: I Jjust want to thank you,

Mr. Chair, for allowing the extensive, both,
dialogue going on, and sometimes we get a little
off point. But I just think that the public
needs to be reassured that we have done our
homework, we have done our due diligence, we
have tried to take into consideration their
concerns. And I do support, again -- and that's
why I voted the way that I did for Ms. Anderson.

Even though, you know, it has problems,
I think that all of us are trying to look out
for the best interests of the citizens as well
as try and protect the financial resources that
we get into our County coffers because no one -—-—
and particularly in your area, Mr. Chair, no one
knows better, perhaps, than you what the costs
are in terms of fighting invasive species and
alien species.

So I just —-— I want to thank

Ms. Anderson and those Members who have perhaps

allowed a little bit of latitude this afternoon
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1 because I think we are all trying to do the

2 right thing. And this really is an important
3 facility. And I also urge those individuals,
4 even though they may not be Members of my

5 Committee tomorrow, to please attend our
6 invasive species discussion during my Committee
7 meeting tomorrow afternoon at 1:30. Thank vyou.

8 CHAIR CARROLL: Thank you. Further discussion?

9 Hearing none, the motion on the floor, all in
10 favor, signify by saying aye.
11 COUNCIL MEMBERS VOICED AYE.

12 CHAIR CARROLL: Opposed? Motion carried unanimously.

13 VOTE: AYES: Councilmembers Anderson, Hokama,
Johnson, Kane, Mateo, Molina,
14 Tavares, Vice—Chair Pontanilla,
and Chair Carroll.
15
NOES: None.
16 EXC. : None.
ABSENT : None.
17 ABSTAIN: None.

18 MOTION CARRIED

19 ACTION: Recommending FIRST READING of
revised proposed conditional change

20 in zoning bill; RECORDATION of
unilateral agreement; and FILING of

21 communication.

22

23 CHAIR CARROLL: Members, I am going to call for a

24 very short recess while we determine the fate of

25 the last two items. (Gavel.)
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1 RECESS: 4:57 p.m.
2 RECONVENE: 5:06 p.m.
3 CHAIR CARROLL: (Gavel.) This Land Use Committee
4 meeting is now back in session.
5 LU-15 DISTRICT BOUNDARY AMENDMENT AND CHANGE
IN ZONING FOR KIHEI SEVENTH DAY
6 ADVENTIST CHURCH (C.C. No. 05-234)
7

8 CHAIR CARROLL: Members, we have before us the next

9 Land Use item, District —-- LU-15, District
10 Boundary Amendment and Change in Zoning for
11 Kihei Seventh Day Adventist Church.
12 Because of the time constraints and the
13 meeting at Pukalani, I have met with the
14 applicant, and i1f there's not objection, we will
15 defer this, and I will schedule this as soon as
16 possible. Any objections?

17 COUNCIL MEMBERS VOICED NO OBJECTION.

18

19 ACTION: DEFER pending further discussion.

20

21 LU-6 ACCESS EASEMENT FOR THE WHALERS VILLAGE
COMMERCIAL CENTER (LAHAINA) (C.C. No.

22 05-108)

23

24 CHAIR CARROLL: Thank you.

25 Members, the last item on the agenda,
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LU-6, Access Easement for the Whalers Village
Commercial Center, Lahaina, County Communication
No. 05-108 from the Planning Director
transmitting a proposed resolution entitled,
"ACCEPTING DEDICATION OF ACCESS EASEMENT FOR THE
WHALERS VILLAGE AND COMMERCIAL CENTER PURSUANT
TO SECTION 3.44.015 MAUI County CODE." The
purpose of the proposed resolution is to accept
Campbell Hawalil Investors, LLC, (Campbell)
pedestrian and vehicular access easement at the
Whalers Village Commercial Center in Lahaina,
Maui. By correspondence dated August 31, 2005,
from Blaine Kobayashi, Esqg., informing the
Committee of a pending sale of the subiject
property and a withdrawal of the request.
If there's no objection, I would accept

a motion on floor to file this communication.

COUNCILMEMBER ANDERSON: I object. I object.

CHAIR CARROLL: So noted.

VICE-CHAIR PONTANILLA: So move.

COUNCILMEMBER KANE: Second.

COUNCILMEMBER ANDERSON: May I state my objection,

B
chaDe?

COUNCIILMEMBER KANE: In discussion.

CHATIR CARROLL: In discussion.
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COUNCILMEMBER ANDERSON: Before you make a motion to
file, I object and I'd like to state my
objection.

CHAIR CARROLL: All right. I won't accept the motion
from the floor until I hear from you.

COUNCILMEMBER ANDERSON: Thank you, Mr. Chairman.

Basically, many, many years ago, Whalers
Village was required to provide an access
easement to the shoreline, and the dedication of
that easement to the County was never fulfilled.
And now he wants to withdraw that dedication? I
think that we need to follow through and get
that easement dedicated to the County. And just
because he's —-- there's some kind of sale going
on or change of ownership and the new owner
doesn't care about dedicating this access
easement to the County, I don't think that's
reason enough to withdraw, withdraw this
request.

I mean, how many access easements are
out there that haven't been finalized in their

dedication to the County? I just don't think

=

this 1s something you can Jjust do slam-dunk.
would like to see some discussion and —- and

more detailed information on this.

Ralph Rosenberg Court Reporters, Inc.
Ofc: (808)524-2090 Fax: (808)524-2596



WD

0o 3 o !

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

LU 10/19/05 160

CHAIR CARROLL: All right. And before I go any
further, even though I did offer public
testimony on all items, I will ask, is there
anyone that wishes to give public testimony on
this item? Hearing none, public testimony
closed.

All right, Members --

COUNCILMEMBER TAVARES: Mr. Chair.

CHAIR CARROLL: Ms. Tavares.

COUNCILMEMBER TAVARES: I move to defer.

CHAIR CARROLL: If there's no objection, we will
defer this item.

COUNCIL MEMBERS VOICED NO OBJECTION.

ACTION: DEFER no discussion.

CHAIR CARROLL: This item is deferred.

COUNCILMEMBER ANDERSON: Thank you, Mr. Chair.

CHAIR CARROLL: Hearing no further business, and I
apologize to the Members for going so late, this
Land Use meeting 1s adjourned. (Gavel.)

ADJOURN: 5:10 p.m.
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